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We have to turn tight corners, but this is sufficient 

testimony that they've -- to satisfy Quint.  Even under the 

strict -- even under the strict regime that we're dealing with 

here, Your Honor, this is sufficient for this record to be 

admissible.  Thank you.   

THE COURT:  Okay.  Mr. Randall, anything --  

MR. RANDALL:  The only thing --  

THE COURT:  -- or have we now exhausted the subject, and I 

should try and figure out to rule.   

MR. RANDALL:  I think we have, Your Honor.   

THE COURT:  Okay.  Let me just say that I think 

Mr. Birkenmeier's done a valiant job of establishing 

everything but one thing, and that is that this witness has 

personal knowledge of the record creating and keeping 

practices of Bendett & McHugh.  The particular answer I'm 

thinking of is when Mr. Birkenmeier said, and does Bayview 

audit and look at the specific business -- recordkeeping and 

business practices, this witness said, they would.  And that's 

not saying, I have personal knowledge.  That's saying that 

that's what supposed to happen.  And I'm sure it mostly does 

happen.   

And I also think this witness has adequately established 

that the information that goes to Bendett & McHugh is correct 

information, and that it's double-checked when it comes back 

to make sure it's correct information.   
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But I think -- I'm afraid I -- under particularly the 

current rule that you have to turn square corners more in this 

area than in any other area of law that I'm currently 

familiar, I think you need someone who can say, I am 

personally familiar with the record creating and keeping 

practices and mailing practices, because the key to this is 

not just the content, but the fact that it was actually mailed 

and that when it was mailed, it corresponds to the certificate 

of mailing which appears at the back of it.   

In other words, the certificate of mailing is -- no one 

has yet required the certificate -- someone to come in and -- 

who said, I personally mailed it.  The certificate of mailing 

has been sufficient.  But that's been sufficient because 

someone is able to testify that as part of their business 

records, they -- every time a document is sent, the 

certificate of mailing is attached to it, and here's a copy as 

it appears in the business records.   

So I think Mr. Birkenmeier, notwithstanding a valiant 

effort to -- that establishes most of the elements here, has 

not established that Mr. D'Orlando, who is a knowledgeable 

person and I'm sure knows a lot about making sure that these 

letters are correct and that they end up correctly in the 

file, but that he does not know exactly the creation, 

recordkeeping, and mailing processes at Bendett & McHugh, 

which is I'm afraid what I think you need, Mr. Birkenmeier, 
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when it's objected to.   

So I'm going to agree with Mr. Randall and rule that 

Exhibit D is not admissible without suggesting that I am in 

any way critical of Bayview's oversight of the recordkeeping 

process, because it looks to me as if,  from Mr. D'Orlando, 

they monitor that very carefully.  But he doesn't personally 

say, I go to -- I've been to Bendett & McHugh and I've watched 

how they mail things, I've watched the paralegals attach the 

certificates of mailing to the letters, I've watched the 

letters go down the chute, I've watched them be printed, and 

I've watched them then be uploaded back to my firm.  And I 

think that's what he needs to say if he's not an employee of 

Bendett & McHugh.   

MR. BIRKENMEIER:  So that seems to be -- that's a very 

high bar, Your Honor.   

THE COURT:  I think it is a high bar.  And I think the 

answer is -- I think Eddins suggested that you need a witness 

from your firm, that you need the mail clerk from your firm, 

or wherever, who may be located, it looks like -- and this 

makes it very difficult, but this is part of the problem 

that's happened with mortgages.  And if you've read 

Justice Alexander's decisions, he keeps complaining about the 

fact that people have securitized these mortgages and have 

turned them into commodities and have dealt with them in a 

bureaucratic fashion; that you need a mail clerk from -- and 
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maybe even a mail clerk from Connecticut, because it looks 

like this firm [sic] was mailed in Connecticut -- this letter 

was mailed in Connecticut.   

Now, you may have a mail clerk who's familiar with the 

process.  I don't think someone has to say, I mailed it, but I 

think someone has to say, I have watched the Bendett & McHugh 

mailing process, I am familiar with how it works, I have 

watched the letter from beginning to end, I see where the 

information comes in from the bank, I see where the 

information is put in the letter, I know how they're mailed, I 

know how they're printed, I know who Lindsay Allen is, or the 

kind of person who electronically signs them, I know how 

they're mailed, I know how the certificate of mailing is 

attached to them, and then they are uploaded back to Bayview.  

And the fact that that wasn't done may be a problem under 

Eddins.  And it may make a -- create a very high bar.  But I 

think that's what's required under Eddins.   

If I didn't -- every time the law court finds that a case 

where the business records have not been scrupulously -- the 

business records will not have been scrupulously adhered to, 

they seem to reverse the decision if the decision was in favor 

of the foreclosing entity every single time.  And it seems to 

me that our job is to take heat of that and say that the 

business records rules have to be scrupulously complied with, 

and there has to be someone who says, I have personal 
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familiarity with the Bendett & McHugh mailing, producing, 

recording, creation process.  And that may mean that someone 

from Bayview could go and spend two weeks or a week or even 

two days at Bendett & McHugh and be taken through the process, 

and say, I'm now familiar with it.  But until something like 

that happens, I don't think someone other than a Bendett & 

McHugh person can testify to it.   

MR. BIRKENMEIER:  All right.  I understand, Your Honor.  

And regarding the KeyBank v. Quint, Your Honor, I mean --  

THE COURT:  I agree.  You cited -- you went straight to 

paragraph 16 and I'm looking at paragraph 15, which says, 

"Knowledge of both businesses' regular practices to determine 

the reliability."  And what I heard Mr. D'Orlando, quite 

properly say is -- would Bayview audit the recordkeeping 

creation and mailing practices of Bendett & McHugh?  And he 

said, they would.  But he didn't say, I have, and I think 

that's what he needs to say if he's not an employee of Bendett 

& McHugh.   

MR. BIRKENMEIER:  So it's not --  

THE COURT:  I think it has to be personal knowledge.  

That's why you have a custodian.  The custodian says, I'm the 

custodian of the documents and I can tell you that this is in 

my file and I can tell you that I know who created -- how 

these things are created because I've watched clerks create 

them and I understand who -- and fills in these entries and I 
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understand who types them into our records and I understand 

what happens to them from there, and that's what you need for 

the general custodian.   

And Mr. D'Orlando's not a custodian of Bendett & McHugh 

records.  So he has to be personally familiar with exactly 

what Bendett & McHugh does about the record.  And to know that 

he's got all kinds of requirements of what they're supposed to 

do gets him about halfway there or maybe three-quarters of the 

way there, but it doesn't mean that he knows that they're -- 

how they actually do it.  And I'm agreeing that he knows that 

his procedures -- or Bayview's assure that the information in 

the letter is correct from Bayview's point of view --   

MR. BIRKENMEIER:  And we --  

THE COURT:  -- the content --  

MR. BIRKENMEIER:  And it's also --  

THE COURT:  -- but we have to make sure the letter was, in 

fact, mailed.   

MR. BIRKENMEIER:  And it's also that -- he also -- Bayview 

through its processes has sufficient knowledge regarding the 

business practices that the law firm uses.   

THE COURT:  I think that's right, but I don't think 

Mr. D'Orlando has it.  He didn't testify that he personally 

had it.  He said, they would.   

MR. BIRKENMEIER:  But in Quint -- and I understand.  I 

understand.   
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THE COURT:  So I mean, I think that's -- as I said, I 

thought you did a valiant effort and I thought you covered --

 of what looks like seven bases the law court wants covered, I 

think you covered six of them.  And I don't think what 

Mr. D'Orlando, as competent and as knowledgeable as he is 

about Bayview's practices and about the general relationship 

between Bendett & McHugh and Bayview, can see he has personal 

knowledge of watching Bendett & McHugh send out letters and 

watching them get transmitted, handed around through the 

Bendett process, and eventually then put in in an upload 

manner.  And we can assume that it looks like they're done 

correctly, and we can assume that his entity does a good job 

of checking to make sure that the information once sent out is 

what they wanted sent out.   

MR. BIRKENMEIER:  Yeah.   

THE COURT:  But I don't -- I don't think he can say, I 

personally -- I didn't hear him say, I personally am aware 

of -- and I've personally observed the Bendett & McHugh 

process of creation, mailing, and noting the dates and times 

of mailing, and then uploading it back to us.  He says, I know 

what goes to them and I audit what comes back, and I know that 

my company -- I know Bayview audits them.  And that's all well 

and good.  And we rely and we have processes that allow us to 

receive -- everything you've got in paragraph 16.   

MR. BIRKENMEIER:  And Your Honor, paragraph 16 phrases it 
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all as -- I would submit he's a custodian of the records --  

THE COURT:  All right.   

MR. BIRKENMEIER:  -- of Bayview.  And I would submit in 

paragraph --  

THE COURT:  Well, he's a custodian of it, but I mean, if 

you read Eddins, you need someone who has a familiarity with 

the process used by the law firm, not just, here's what we 

tell the law firm to do, and here's what we got back from the 

law firm.   

MR. BIRKENMEIER:  But Eddins is one way to do it, 

Your Honor --  

THE COURT:  Well --  

MR. BIRKENMEIER:  -- but we're submitting that we can 

also --  

THE COURT:  And I'm happy -- listen, I'm happy to have you 

argue this if you want to, but that's my ruling.   

MR. BIRKENMEIER:  Understood.   

THE COURT:  I mean, you're welcome to appeal.  And as I 

say, I thought you did a valiant job of establishing 

everything but the one thing --  

MR. BIRKENMEIER:  Understood.   

THE COURT:  -- which is personal knowledge of the creation 

of the document at Bendett & McHugh once the information's 

received, the mailing, the notations, the timing of the 

mailing -- because the timing's important, right?  The 35 days 
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doesn't just depend on the date of the letter, right, it 

depends on whether the letter was actually sent.  And then the 

fact that the information is then sent back to Bayview.  And I 

think in all -- all of that happens, but there's -- in the 

middle, you need someone with personal knowledge.   

MR. BIRKENMEIER:  And the Court won't reconsider?  The 

Court --  

THE COURT:  No, I won't.  I mean, I've ruled and I'm not 

going to --  

MR. BIRKENMEIER:  No.   

THE COURT:  -- take back the ruling.  I do think that --  

MR. BIRKENMEIER:  Not on this. 

THE COURT:  -- in the take no prisoners world of mortgage 

these days --  

MR. BIRKENMEIER:  Conceding that.   

THE COURT:  -- it's not a process that I particularly 

enjoy watching lawyers get trapped.  But you did know, as 

Mr. Randall pointed out, that this would be an issue.  You 

could have had someone from your firm who might have full 

knowledge of the process, that you don't have to bring a mail 

clerk from Connecticut if you've got someone who really knows 

how this works and has maybe been down there or has watched 

the process work at other places to do it.  And you were aware 

you had the affidavit.  And my feeling is that you needed to 

have the person here and list them.  So that's where I'm at on 
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that, having ruled.  And I don't say that with a great deal of 

satisfaction --   

MR. BIRKENMEIER:  Understood.   

THE COURT:  -- because I do think that in Maine lawyers 

have usually attempted to allow the other lawyers to get -- as 

long as there's not severe prejudice, to get stuff that they 

need to get even if it's a little late or a little after the 

time.  But I think the square corners rule as being applied in 

mortgages is precluding some of the accommodations that would 

normally be made.  And I've already made the fact that I'm not 

thrilled with Mr. Kearns' and Mr. Randall's take no prisoners 

view --  

MR. KEARNS:  I'll take the blame.  

THE COURT:  -- in this case.   

MR. KEARNS:  I'll take the blame for that.   

THE COURT:  All right.  So --  

MR. BIRKENMEIER:  Thank you, Your Honor.   

THE COURT:  All right.  Thank you.   

So I'm going to rule that Exhibit D is not admitted, that, 

therefore, the bank can't -- that the Bank of New York Mellon 

cannot establish that the notice requirements under 6111 were, 

in fact, complied with, and that, therefore, a judgment for 

Mr. Buck and Ms. Shone.  And I guess I will just put that on a 

piece of paper.   

Is there any more that anyone thinks is necessary?   
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MR. BIRKENMEIER:  No, Your Honor.  I believe you have the 

original documents --  

MR. RANDALL:  No, Your Honor.   

MR. BIRKENMEIER:  -- as well.   

THE COURT:  If I have the originals, I'm happy to give 

them back.  Did I --  

MR. KEARNS:  They were not admitted, so you can return 

them.   

THE COURT:  Let me make sure I've got everything here.  

Okay.  Here is the original note, here is an original 

mortgage.  Did they come in a folder or did you just hand them 

loose?   

MR. BIRKENMEIER:  I just handed them up, Your Honor.   

THE COURT:  There they are.  And here --  

MR. BIRKENMEIER:  Your Honor, if I may make one last 

submission to the Court.   

THE COURT:  Sure.   

MR. BIRKENMEIER:  We had discussed the exhibits that were 

previously -- that --  

THE COURT:  Yeah.  They're here.   

MR. BIRKENMEIER:  Were those -- Your Honor, I could make a 

last-ditch argument that those exhibits were already admitted 

as part of this --   

THE COURT:  Yeah.  I'm not --  

MR. BIRKENMEIER:  -- actually.   
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THE COURT:  You know, I don't remember --  

MR. BIRKENMEIER:  I know it's --  

THE COURT:  -- whether that's true or not, but if it was, 

it was conditional on whether Mr. Buck had gotten notice.  And 

I admit that in March of 2018, this is unfortunate, the Eddins 

case hadn't come down.   

MR. BIRKENMEIER:  Correct.   

THE COURT:  But --  

MR. BIRKENMEIER:  So even if the transcript -- and I'm 

just -- even in the transcript did reveal, Your Honor, that 

those were admitted at that time --  

THE COURT:  Right.  And my view would be --   

MR. BIRKENMEIER:  -- you wouldn't be --  

THE COURT:  -- that I --  

MR. BIRKENMEIER:  -- inclined to --  

THE COURT:  -- that it doesn't mean that they're admitted 

now that Mr. Buck is here and objecting -- or counsel for 

Mr. Buck is here and objecting because that proceeding -- 

whatever was admitted, if it was, while Mr. Buck wasn't here, 

he gets a complete redo because we didn't give him notice.   

MR. BIRKENMEIER:  Understood.   

THE COURT:  And I don't think anyone at the time argued 

that we had given him proper notice.  I think it became pretty 

clear from the file that at some point in the game we had a 

better notice for him than we -- a better address for him than 
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we'd used.  And I don't recall someone -- maybe the answer to 

this is that the banks should make sure that they give notice 

as well as assuming our clerk's office is going to do it, 

because our clerk's office -- and it wasn't Mr. Caldwell, but 

they're hard working people, and they try to give notice, but 

our clerk's office hadn't given it to the right address.  And 

if someone had come in and said, here's the right address, 

then Mr. Buck would have lost out.  But the moment he got 

something to the right address, he came in and said, I oppose.  

So I'm assuming if it had -- it wasn't sent to him at the 

correct address.   

MR. BIRKENMEIER:  Understood.   

THE COURT:  And I don't take great pleasure in this, but 

that's the judgment.  Thank you.   

Now, I'm assuming that Exhibit D, having not been 

admitted, we should keep a copy of it.  Do you want us to keep 

a copy of all the other exhibits which were never actually 

offered or admitted?  What do you want to do about those, 

Mr. Birkenmeier?  Should I just keep the whole file?   

MR. BIRKENMEIER:  Yes, please.   

THE COURT:  All right.  You've got the originals back?   

MR. BIRKENMEIER:  I do, yes.   

THE COURT:  Okay.  Thank you.   

THE CLERK:  All rise, please.   

(Proceedings concluded at 12:27 p.m.) 
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